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OP1 NI ON

McMurray, J.

The genesis of this actionis a property boundary |ine dispute
between the plaintiff and others. Plaintiff, Reba Pinson, filed
suit agai nst Hopkins Surveying Goup, Inc., alleging that she had
hired the defendant to survey her property in conjunction with the
boundary 1line dispute. Here she alleges that the defendant

negligently and erroneously conducted a survey of the disputed



property line. Defendant noved for sunmary judgnent and the tri al
court granted the notion and dism ssed the case. This appea

resulted. W affirmthe judgnent of the trial court.

It appears fromthe affidavits in the record that sonmetine in
1989, Pinson becane involved in a boundary |ine dispute with her
nei ghbors. Pinson's attorney at that tinme contacted Davi d Hopki ns,
principal of the defendant corporation, and requested that he
travel to the property site and walk the property with Pinson.
Hopki ns contracted to survey the property line, verify the corners
of the property line, and |ocate any inprovenents and encroach-
nment s. Hopki ns subsequently prepared a survey drawi ng of the

property |ine.

After the survey was conpl eted, Hopkins received correspon-
dence fromPinson's attorney, advising himthat litigation between
Pinson and her neighbors (M. and Ms. Snyder) had ensued, and
requesting that he appear on behalf of Pinson in that case. A
voluntary di sm ssal of this | awsuit was entered by Pinson, however,

in January of 1991.

Subsequently, in January 1992, Pinson enployed another
attorney and again filed suit against the Snyders. A settlenent
agreenent as to the location of the property |line was eventually

reached, and Hopkins returned to the property, neeting with both
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parties and their counsel. On April 7, 1993, Pinson and the
Snyders announced to the Ham Iton County Chancery Court that all
matters in controversy had been settled. The chancell or approved
the settlement, and Pinson's attorney at that tinme requested
Hopki ns to stake the property line in accordance with the settle-

ment agreement.

On July 13, 1994, Pinson filed a conplaint against Hopkins
Surveying Goup, Inc., alleging "a breach of contract and an
intentional msrepresentation of the ability and quality of the
services to be rendered.” Def endant answered, denying the
conplaint's allegations, and Hopkins filed an affidavit alleging
that the survey was accurate and perfornmed in a tinely and
prof essi onal manner, "using those nethods, standards and practices

whi ch are reasonabl e and custonmary in the trade."

Def endant noved for summary judgnent. In a rather unusua
twist, all four judges for the GCrcuit Court of Ham|ton County
recused t hensel ves in succession. The Honorabl e Dougl as A. Meyer,
Presi di ng Judge of the Crimnal Court of Ham I ton County, agreed to

hear the case. He granted defendant's notion for summary judgnent.

Qur standard of review of a trial court's grant of summary

judgnent is well-settl ed:



Tenn.R. G v.P. 56.03 provides that summary judgnent
is only appropriate where: (1) there i s no genui ne issue
with regard to the nmaterial facts relevant to the claim
or defense contained in the notion, Byrd v. Hall, 847
S.W2d 208, 210 (Tenn. 1993); and (2) the noving party is
entitled to a judgnent as a matter of |aw on the undis-
puted facts. Anderson v. Standard Reqgister Co., 857
S.W2d 555, 559 (Tenn. 1993). The noving party has the
burden of proving that its notion satisfies these
requi renents. Downen v. Allstate Ins. Co., 811 S.W2d
523, 524 (Tenn.1991).

The standards governi ng the assessnent of evidence
in the sunmmary judgnment context are also well estab-
lished. Courts nust viewthe evidence in the |ight nost
favorabl e to the nonnoving party and nust al so draw all
reasonable inferences in the nonnoving party's favor.
Byrd, 847 S.wW2d at 210-11. Courts should grant a
summary judgnent only when both the facts and the
conclusions to be drawn fromthe facts permt a reason-
abl e person to reach only one conclusion. |[d.

Carvell v. Bottons, 900 S.W2d 23, 26 (Tenn. 1995).

Pinson filed her own affidavit in response to the notion for
sumary j udgnent . In it, she states the following in relevant

part:

As the survey progressed, it appeared to ne that the
enpl oyees doing the survey were nore interested in
obt ai ni ng an agreenent with the concl usi ons and fi ndi ngs
of the other surveyors than in the independent neasure-
ment and revi ew of the boundaries of my property itself.
When | asked about this procedure, | was told that this
was the proper way to determ ne a di sputed boundary and
it was being done to elimnate m stakes. \Wen | ques-
tioned the enployee-surveyor further, he denied that
there were any mstakes in the survey. My | awyer was
| ater delivered a report and survey by Defendant, which
was represented to be accurate by Defendant and its
enpl oyees.



Based on the representations of accuracy by Defen-
dant and its enpl oyees and the pl acenent of the boundary
line as was set out in their survey, the |egal dispute
was settled and the boundary |ine was placed as set out.

After the lawsuit had concluded, | had to pay the
Def endant's bill for the surveying. | went to the office
to pay the bill and while | was there | discussed ny
survey with David Hopkins. For the first tinme, | was

told that there were m stakes in the final survey that
had been done and t hat he (David Hopki ns) had known about
the m stakes prior to submitting the report and survey to

my | awyer.

From our discussion, it appeared to ne that the
m st akes were materi al and had affected the boundary |ine
pl acenent to ny detrinent, resulting in the |line being
pl aced where | received | ess usable property.

The defendant denies that any adm ssion of m stakes in the
survey was ever made. Thus, from the record before us, we find
there is an issue of fact, however, it is necessary to exam ne the
matter further. Before an issue of fact can preclude a summary
judgnment, it nust be a genuine issue and further, it nust be a
material issue. If the issue fails either test, it does not

preclude a summary judgnent.

The phrase "genui ne issue" contained in Rule 56.03
refers to genuine factual issues and does not include
i ssues involving |l egal conclusions to be drawn fromthe
facts. Price v. Mercury Supply Co., 682 S.W2d 924, 929
(Tenn. App. 1984). The critical focusis limted to facts
deened "material”, Evco [Corp v. Ross, 528 S.W2d 20
(Tenn. 1975)] 528 S.W2d at 24, 25, which is to say those
facts that nust be decided in order to resolve the
substantive claim or defense at which the notion is
directed. Knoxville Traction Co. v. Brown, 115 Tenn. 323,
331, 89 S.W 319, 321 (1905); Rollins v. Wnn Dixie, 780




S.W2d 765, 767 (Tenn. App. 1989); Schwarzer, 139 F.R D.
at 476.

Byrd v. Hall, 847 S.W2d 208 (Tenn. 1993).

Before further discussion, we should note that the affidavit
filed by the plaintiff, in many respects, falls short of the
requirenments set out in Rule 56, Tennessee Rules of Cvil Proce-
dure. Rule 56 expressly provides: "Supporting and opposing
affidavits shall be made on personal know edge, shall set forth

such facts as would be adm ssible in evidence, and shall show

affirmatively that the affiant is conpetent to testify to the

matters stated therein." (Enphasis added). See Fowl er v. Happy

Goodman Family, 575 S.W2d 496 (Tenn. 1978). The affidavit filed

by the petitioner does not neet these criteria. It is replete with
hearsay and conclusions and contains little by way of facts.
View ng the conpetent matters asserted in the affidavit in the
I ight nost favorable to the plaintiff and giving due consideration
to all inferences that may be properly drawn therefrom the only
fact which we are able to extract fromthe affidavit is that the

def endant adnitted that there were mistakes in the final survey.’

On the other hand, the defendant filed several affidavits

including the affidavit of the plaintiff's forner attorney, the

pavi d Hopkins is not a party to this lawsuit. For purposes of this appeal,
however, we will assume that he, as president of the corporation, has the authority
to speak for the defendant, Hopkins Surveying Group, Inc., and that his adm ssions
relating to m stakes may be consi dered agai nst the defendant.
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Snyders' former attorney, and nore inportantly, the affidavit of
the president of the defendant corporation, David L. Hopkins, Jr.

M . Hopki ns deposed, inter alia, as follows:

| ama surveyor licensed in the State of Tennessee.
| am president of Hopkins Surveying Goup, Inc., and
personally dealt wth Reba Pinson and her counse
relative to the matters in dispute in this |lawsuit;

* * * *

The work performed by ny firm on behalf of M.

Pinson was acconplished in an accurate and reliable

manner using those nethods, standards, and practices

whi ch are reasonable and customary in the trade. The

results of our work were not obtained by relying on the

concl usi ons of others but rather were the product of our

own efforts.

The question of whether a summary judgnent was appropriate
hi nges on the question of whether an adm ssion by Hopkins "that
there were mistakes in the final survey that had been done and t hat
he (Davi d Hopki ns) had known about the m stakes prior to submtting
the report and survey to ny | awer" constitutes a genui ne i ssue of
a material fact as contenplated by Rule 56, Tennessee Rules of
Cvil Procedure. We are of the opinion that it does not. The
plaintiff's affidavit, for exanple, does not contain facts
denonstrating that the "m stakes" were material to the plaintiff's
case or resulted in any danages to her. The affidavit does not
reveal who nmade the "m stakes” or facts from which it can be

determ ned who was responsible for the "m stakes.” Mre inpor-

tantly, the affidavit contains no facts whatsoever to support the



plaintiff's conclusion "that the m stakes were material and had
af fected the boundary |line placenent to ny detrinent, resulting in

the line being placed where |I received | ess usable property.”

In Benson v. Tennessee Valley Elec. Co-op., 868 S.W2d 630

(Tenn. App. 1993), this court quoting fromMetropolitan Gas Repair

Serv., Inc. v. Kulik, 621 P.2d 313 (Colo. 1980), we find the

foll ow ng statenent which we deem apposite to the circunstances of

this case:

The services of experts are sought because of their

special skill. They have a duty to exercise the ordinary
skill and conpet ence of nmenbers of their profession, and
a failure to discharge that duty wll subject themto

liability for negligence. Those who hire such persons are
not justified in expecting infallibility, but can expect
only reasonabl e care and conpetence.

Id. at 638. See Also Dooley v. Everett, 805 S. W2d 380 (Tenn. App.
1990).

Further, in Delmar Vineyard, et al. v. B. A. Timons, C P. A |,

et al, we find the foll ow ng:

Cenerally, it is established |aw throughout this
country that an accountant does not guarantee correct
judgnment, or even the best professional judgnent, but
nmerely reasonable care and conpetence. Bloch, Inc. v.
Kl ein, 45 M sc.2d 1054, 258 N. Y. S. 2d 501; Gammel v. Ernst
& Ernst, 245 Mnn. 249, 72 N.W2d 364, 54 A L.R 2d 316;
Maryl and Casualty Co. v. Cook, D.C., 35 F. Supp. 160; 54
A L. R 2d 324.




The standard of care applicable to the conduct of
audits by public accountants is the sane as that applied
to doctors, lawers, architects, engineers and others
furnishing skilled services for conpensation and that
standard requi res reasonabl e care and conpet ence t herei n.

1 Am Jur.2d, Accountants, Sec. 15; 54 A L.R 2d 328.

Id. at page 920.

We are of the opinion and hold that the sane standard of care
applies to registered |land surveyors, i.e., they have a duty to
exercise the ordinary skill and conpetence of nenbers of their
profession, and a failure to discharge that duty will subject them

to liability for negligence.

Thus, applying the rul e enunci ated above to the facts of this
case, we have the undisputed, unrefuted testinony of M. Hopkins
that "the work performed by nmy firm on behalf of M. Pinson was
acconplished in an accurate and reliable mnner wusing those
nmet hods, standards, and practices which are reasonable and
customary in the trade.”" There is no evidence that "m stakes in
the final survey,” w thout nore, denponstrates a deviation fromthe
duty to exercise the ordinary skill and conpetence of nenbers of

the | and surveyi ng prof ession.

We conclude that a disputed fact relating to whether there
were mstakes in the final survey, w thout nore, does not consti-

tute a genuine issue of a material fact as required by Rule 56,



Tennessee Rules of Cvil Procedure. We further conclude that
expert testinony would be required to denonstrate that there was a
devi ation fromthe standards of professional practice prevailingin
the I and surveying profession. No such evidence is to be found in

the record.

As to any issue of m srepresentation, thelawis well-settl ed.

The general rule is set out in Holt v. Anerican Progressive Life

| nsurance Conpany, 731 S.W2d 923 (Tenn. App. 1987).

One who, in the course of his business, profession,
or enploynment, or during a transaction in which he had a
pecuniary interest, supplies false information for the
gui dance of others in their business transactions, is
subject toliability for pecuniary | oss caused to t hemby
their justifiable reliance upon such information, if he
fails to exercise reasonable care or conpetence in
obtaining or communicating the information. Jasper
Avi ation, Inc. v. McCollumAviation, Inc., 497 S. W 2d 240
(Tenn. 1972); Hunt v. Walker, 483 S.W2d 732 (Tenn. App.
1971). This standard of liability substitutes a reason-
abl e care standard for the common | aw scienter require-

ment. In other words, in business transactions, a
def endant can be hel d |i abl e for negligent m srepresenta-
tions.

Id. at page 927

There is no issue raised concerning the comunication of
information fromthe defendant to the plaintiff or her attorney in
t he boundary line dispute. The affidavit of M. Hopkins |ikew se

di sposes of the issue of negligent m srepresentation by standing
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unrefuted as it relates to the nmethods, standards and practices

whi ch are reasonabl e and custonmary in the trade.

W find that this case was an appropriate case for di sposition

by summary j udgnent.

The appel | ee asks that we find this appeal to be frivol ous and
award damages accordi ngly. W do not find this appeal to be
frivol ous. The judgnent of the trial court is affirmed in all
respects. Costs are assessed to the appellant and this case is

renanded to the trial court.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge

WIlliamH |nman, Senior Judge
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IN THE COURT OF APPEALS
AT KNOXVI LLE

REBA Pl NSQON, ) HAM LTON CIRCU T
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)
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) HON. DOUGLAS A. MEYER
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)
HOPKI NS SURVEYI NG GROUP, | NC.,)
)
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This appeal cane on to be heard upon the record from the
Chancery Court of Ham |ton County, briefs and argunment of counsel.
Upon consi deration thereof, this Court is of opinion that there was
no reversible error in the trial court.

The judgnent of the trial court is affirmed in all respects.
Costs are assessed to the appellant and this case is remanded to

the trial court.

PER CURI AM



